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REASONS ADDRESSI NG THE CONSTI TUTI ONALI TY OF
SECTI ON 63(1) OF THE JUDGES ACT, R S.C. 1985, c.J-1
(Application Heard in Toronto, Ontario
Decenber 8 and 9, 2004)

Part |: Introduction

1. On April 3, 2004, Ontario’s Attorney Ceneral wote to the
Chief Justice of Canada in her capacity as Chair of the
Canadi an Judicial Council (*“CJC), asking the CJICto
commence an inquiry into the conduct of Justice Pau
Cosgrove in the case of Regina v. Julia Yvonne Elliott.
The letter was witten expressly pursuant to s. 63(1) of

t he Judges Act, an enactnent of the Parlianent of Canada.

2. Section 63 reads as foll ows:
I nqui ri es concerning Judges

Inquiries
63. (1) The Council shall, at the request of
the Mnister or the attorney general of a province,
commence an inquiry as to whether a judge of a
superior court should be renoved fromoffice for any
of the reasons set out in paragraphs 65(2)(a) to

(d).
I nvesti gati ons
(2) The Council may investigate any conpl ai nt
or allegation made in respect of a judge of a superior
court.

Inquiry Commttee
(3) The Council may, for the purpose of
conducting an inquiry or investigation under this
section, designate one or nore of its nenbers who,
together with such nenbers, if any, of the bar of a
provi nce, having at |east ten years standi ng, as may be



designated by the Mnister, shall constitute an Inquiry
Conmittee.

Powers of Council or Inquiry Conmittee

(4) The Council or an Inquiry Commttee in
making an inquiry or investigation under this section
shall be deened to be a superior court and shall have

(a) power to sunmon before it any person or
witness and to require himor her to give evidence on
oath, orally or in witing or on solem affirmation if
the person or witness is entitled to affirmin civil
matters, and to produce such docunents and evidence as it

deens requisite to the full investigation of the nmatter
into which it is inquiring; and
(b) the sane power to enforce the attendance

of any person or witness and to conpel the person or
Wi tness to give evidence as is vested in any superi or
court of the province in which the inquiry or

i nvestigation is being conduct ed.

Prohi bition of information relating to inquiry etc.

(5) The Council|l may prohibit the publication
of any information or docunments placed before it in
connection with, or arising out of, an inquiry or
I nvestigation under this section when it is of the
opi nion that the publication is not in the public
i nterest.

Inquiries may be public or private
(6) An inquiry or investigation under this
section may be held in public or in private, unless the
M nister requires that it be held in public.

R 'S., 1985, c.J-1, s.63; 1992, c.51, s.27; 2002, c.8, s.106.

3. After receiving the Attorney Ceneral’s letter, the CIC
appointed this Inquiry Conmittee pursuant to s.63(3) of

t he Act.



Justice Cosgrove has brought an application chall enging
the constitutionality of s.63(1). He says it infringes
the constitutionally-protected i ndependence of the
judiciary. It gives the Mnister of Justice and the
attorneys general of the provinces a special standing, in
contrast with the standing accorded all others, who may
conpl ai n about a judge pursuant to s.63(2). As Justice
Cosgrove points out, 63(1) nandates an inquiry, whereas
63(2) gives to the CIC the discretion to investigate,
whi ch of course gives it the acconpanyi ng discretion not
to investigate if, for exanple, it deens the conpl aint
frivolous. Furthernore, an inquiry under 63(1) is
somewhat expedited in the sense that it bypasses the
early screeni ng nechani sns accorded by the CIC through

its by-laws and conpl ai nts procedures under 63(2).

Justice Cosgrove says these concerns are exacerbated
where, as here, the Attorney CGeneral’s request to the CIC
arises froma trial in which Justice Cosgrove stayed a
charge of nurder brought by the Attorney General against
the accused, Ms. Elliott. The Court of Appeal for
Ontario, in reasons pronounced Decenber 4, 2003,
substantially criticized what Justice Cosgrove had done

as the trial judge in Elliott, and the Attorney Genera



requested an inquiry after the tine had passed for M.
Elliott to seek | eave to appeal to the Suprene Court of
Canada. In the result, as Justice Cosgrove points out,
s.63(1) has given the Attorney the right to conpel an
inquiry into the conduct of a judge who found agai nst the
Attorney’s position in a high-profile nurder case. This,
he says, creates at |east the perception of there being
an unfair power for attorneys general and a resulting

“chilling” effect on judges.

At issue is whether these concerns, stenmng fromthe
status conferred by 63(1) on the Mnister and attorneys
general, are sufficient to render 63(1) unconstitutional.
The answer depends upon an understandi ng of both the

| egi sl ative context in which 63(1) is found and the
particular role of an attorney general in the

adm nistration of justice in this country.

Earl Cherniak, QC is the |Independent Counsel appointed
by the CIC for this case. He says that s.63(1) is valid
and that when it is interpreted in context, a

constitutional issue does not arise. |If it does, he says

63(1) passes constitutional scrutiny.



Several parties intervened in this application. Justice
Cosgrove was supported in his challenge by the Crimna
Lawyers’ Association for Ontario and the Canadi an Counci
of Crimnal Defence Lawers, and by the Canadi an Superi or
Courts Judges Association. The position taken by

I ndependent Counsel was supported by the interventions of

the Attorney General of Canada and the Attorney General

8.

of Ontario.
Part |11: The Statutory Context
9.

Section 63 of the Judges Act is quoted above. Sections

64 and 65 are al so rel evant:

Notice of hearing

R S,

64. A judge in respect of whoman inquiry or
i nvestigation under section 63 is to be nade shall be
gi ven reasonabl e notice of the subject-matter of the
inquiry or investigation and of the tine and place of any
hearing thereof and shall be afforded an opportunity, in
person or by counsel, of being heard at the hearing, of
cross-exam ni ng wi t nesses and of adduci ng evi dence on his
or her own behal f.

1985, c.J-1, s.64; 2002, c.8, s.111(F)

Report and Recommendati ons

Report of Counci l

65. (1) After an inquiry or investigation under
section 63 has been conpleted, the Council shall report
its conclusions and submit the record of the inquiry or
I nvestigation to the Mnister.



Recommendati on to M ni ster

2002,

10.

(2) Where, in the opinion of the Council, the
judge in respect of whoman inquiry or investigation has
been made has becone incapacitated or disabled fromthe
due execution of the office of judge by reason of

(a) age or infirmty,

(b) havi ng been guilty of m sconduct,

(c) having failed in the due execution of that
office, or

(d) havi ng been placed, by his or her conduct

or otherwise, in a position inconpatible
with the due execution of that office,

the Council, in its report to the M nister under
subsection (1), may recomend that the judge be renoved
fromoffice.

1985, c.J-1, s.65; RS., 1985, c.27 (2" Supp.), s.5;

c.8, s.111(E)
There are three differences between 63(1) and 63(2).
First, as noted earlier, 63(1) is mandatory for the CIC
and 63(2) is discretionary. Second, 63(1) addresses
inquiries and 63(2) addresses investigations. (“lnquiry”
and “investigation” are not defined in the Judges Act,
but in our view, an inquiry in this context contenpl ates
a nore formal pre-hearing and hearing process than does
an investigation. An investigation, at |east to begin
with, is less structured.) Third, 63(1) focuses upon
only the nost serious question, whether a judge should be
renmoved fromoffice, whereas 63(2) enbraces conplaints

about any conduct, ranging fromthe snallest judicial

i ndiscretion to the nost serious instances of w ongdoi ng.



11.

12.

This third point is informative. Wen the statute
restricts mandatory inquiries under 63(1) to only the
nost serious cases, it cannot be assuned that an attorney
general will resort to it lightly. Certainly on the

evi dence before us, including the reasons of the Court of
Appeal for Ontario in Regina v. Elliott, there can be no
reasonabl e suggestion that the Attorney General has
relied upon 63(1) for any inproper purpose whatever.

That is corroborated by the usage, or rather |ack of
usage of 63(1). In the 33 year history of this

provi sion, the Attorney General of Ontario has never
resorted to it before. It has been used by other
attorneys general or the Mnister of Justice a total of

only seven tines.

63(3) authorizes the CIJCto create this Inquiry Commttee
and aut horizes the Mnister of Justice to add seni or

| awyers to the Commttee’s nenbership, as was done here.
63(3) contenpl ates enploying an Inquiry Commttee for
both inquiries and investigations for the obvious reason
of efficiency given the conparatively |arge size and

geogr aphi cal disposition of the CIC nenbership.



13.

14.

15.

16.

Section 64 encapsul ates the principles of natural justice
to protect a judge subjected to an allegation under s.63

if it leads to an inquiry or investigation.

These provisions, and related provisions in the CIC s by-
| aws, ensure that it is judges, sonetines with the
partici pation of senior nenbers of the bar, and not an
attorney general, who exanine the judicial conduct which
fornms the subject of an inquiry, whether the process

ori gi nates under 63(1) or 63(2).

The applicable by-laws of the CIC are authorized under
s.61(3)(c) of the Judges Act. The current by-I|aws
addressing inquiries and investigations canme into force

January 1, 2003.

These by-1aws provide for the |Independent Counsel and by-
| aw 3 addresses this position as foll ows:
| ndependent Counsel

3. (1) The Chairperson or Vice-Chairperson of the
Judi ci al Conduct Conmittee shall appoint an independent
counsel, who shall be a nmenber of the bar of a province
having at |east 10 years standing and who is recogni zed
within the legal conmunity for their ability and

experi ence.

(2) The independent counsel shall present the case
to the Inquiry Conmttee, including maki ng subm ssions on



17.

18.

19.

10

questions of procedure or applicable law that are raised
during the proceedings.

(3) The independent counsel shall performtheir
QUties inpartially and in accordance with the public
i nterest.
I ndependent counsel is given a strong nandate. He or she
must first consider whether the matter even warrants a
case being brought forward to the Inquiry Commttee for
del i beration. |ndependent counsel can obtain the
position of the respondent judge as to whether there is a
case to present and, if so, how that case should be
framed. These powers, inplicit in the position of
| ndependent Counsel, serve as an initial protection
agai nst unfounded al | egati ons proceeding at all, and
agai nst any case proceeding on a basis unfair to the

respondent j udge.

The by-laws further codify the el enents of procedura
fai rness one woul d expect in a proceeding of this

i mport ance.

By-law 5 gives the Inquiry Comrittee the discretion to
consi der a conplaint or allegation and ensures the

respondent judge has the opportunity to respond fully.



20.

21.

22.

11

By-laws 8 to 11 provide a respondent judge the
opportunity to make subm ssions to the CIC after it
receives the report of the Inquiry Commttee and before
it reports its conclusions and recommendations to the

M ni ster of Justice in accordance with s.65 of the Act.

Al'l of these procedural safeguards provide, in our view,
a strong insul ati on agai nst any apprehensi on of undue
i nfl uence thought to be accorded to an attorney genera

or the Mnister under s.63(1).

It rmust al so be renenbered that in the case of federally-
appoi nted judges, the conduct review process can | ead
only to a reconmendation for a judge’'s renoval from

of fice, which is conveyed to Parlianment by the Mnister
of Justice. Parlianment alone can renove a federally-
appoi nted judge fromoffice, pursuant to section 99 of

the Constitution Act, 1867:

Tenure of office of Judges

23.

99. (1) ...the Judges of the Superior Courts shall hold
of fice during good behavi our, but shall be renoved by the
Governor General on Address of the Senate and House of
Commons.

This Parlianmentary power would prevail even if the Judges

Act had never been enacted, and s.71 of the Judges Act
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verifies that the s.63 process does not curt ai
Parliament’s powers in any way. Section 71 of the Judges
Act provides:

Renoval by Parliament or Governor in Council

Powers, rights or duties not affected

71. Nothing in, or done or omtted to be done under
the authority of, any of sections 63 to 70 affects any
powers, right or duty of the House of Commons, the Senate
or the Governor in Council in relation to the renoval
fromoffice of a judge or any other person in relation to
whom an i nquiry may be conducted under any of those
sections.

1974-75-76, c.48, s.18; 1976-77, c.25, s.15.

Viewed in this |egislative and constitutional context,

I ndependence by allow ng an attorney general to conpel

Justice Cosgrove submits s.63(1) unduly conprom ses the

24.
can it be said that s.63(1) infringes judicial
the CIC to comrence an inquiry?
Part Il11: The Constitutional Question
25.
i ndependence of the federal judiciary, and for this
reason i s unconstitutional.
26.

There is no dispute as to the firmess of the
constitutional foundation for an independent judiciary.
It is a constitutional principle transcending any

| egi sl ative provision and al so one recognized in the



27.

28.

29.

13

Constitution Act, 1867 and the Canadi an Charter of Rights
and Freedons. An independent judiciary is the single
nost inportant elenent in the rule of lawin a denocratic
society, followed closely by the necessity for an

I ndependent bar.

But it does not follow that judges are immune fromthe
legitimate interests of the executive and | egislative
branches of governnent in ensuring the due adm nistration

of justice.

Federal judges are appointed to office by the Prine
Mnister or the Mnister of Justice. Their salaries are
authorized by Parlianent. Simlarly, it is common ground
that judicial independence does not preclude conduct
review. Justice Cosgrove acknow edges that an attorney
general could launch a conplaint under s.63(2) of the

Judges Act.

Al t hough judicial independence is inviolate, judicial
conduct is properly subject to scrutiny by the other
branches of governnent, and in particular by attorneys
general, as guardians of the public interest in matters

pertaining to the adm ni stration of justice.
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30. The relationship between the judiciary and the other
branches of governnent has been considered by the Suprene
Court of Canada. In Mreau-Bérubé v. N B. (Judicial
Council), 1 S.C R 249, the Court exam ned the decision
of the New Brunswi ck Judicial Council, the body
responsi bl e for conduct review of provincially-appointed
judges in New Brunswi ck. The judgnment of the Court was
delivered by Arbour J. At p.285, in paras, 58-59, she
wr ot e:

When a disciplinary process is |aunched to | ook at the
conduct of an individual judge, it is alleged that an
abuse of judicial independence by a judge has threatened
the integrity of the judiciary as a whole. The harm

all eged is not curable by the appeal process.

The New Brunswi ck Judicial Council found that the
comments of Judge Moreau- Bérubé constituted one of those
cases. Wiile it cannot be stressed enough that judges
must be free to speak in their judicial capacity, and
nmust be perceived to speak freely, there will unavoi dably
be occasions where their actions will be called into
question. This restraint on judicial independence finds
justification within the purposes of the Council to
protect the integrity of the judiciary as a whole.

31. The Suprenme Court al so addressed the rel ationship anong
t he branches of governnment in Vriend v. Al berta, [1998] 1
S.C.R 493. W quote two passages fromthe judgnment of Cory
and | acobucci JJ.:
136 Because the courts are independent fromthe
executive and legislature, litigants and citizens

generally can rely on the courts to nake reasoned and
princi pl ed deci sions according to the dictates of the



32.

33.

15

constitution even though specific decisions nmay not be
universally acclained. In carrying out their duties,
courts are not to second guess | egislatures and the
executives; they are not to make val ue judgnments on what
they regard as the proper policy choice; this is for the
ot her branches. Rather, the courts are to uphold the
Constitution and have been expressly invited to perform
that role by the Constitution itself. But respect by the
courts for the legislature and executive role is as

i nportant as ensuring that the other branches respect
each others’ role and the role of the courts.

139 To ny mind, a great value of judicial review and
this dial ogue anong the branches is that each of the
branches i s made sonmewhat accountable to the other. The
work of the legislature is reviewed by the courts and the
work of the court in its decisions can be reacted to by
the legislature in the passing of new | egislation (or
even overarching |laws under s.33 of the Charter). This
di al ogue between and accountability of each of the
branches have the effect of enhancing the denocratic
process, not denying it.

These passages from Vriend albeit witten in a different
context have application here, particularly when the

uni que status and responsibilities of an attorney genera

in the adm nistration of justice are kept in m nd.

The uni que position of an attorney general is essentia

to the efficient adm nistration of our justice system

In the crimnal |aw process, for exanple, an attorney
general decides whether a charge will be laid, determ nes
what information gathered by the state in a crimna

Investigation will be made avail able to the defendant,



34.

35.
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and has the power to stay a crimnal proceeding at any
stage after it has been comenced. All of these powers

are granted in the name of the public interest.

An attorney general is presuned to act in the public
interest in the adm nistration of justice and that
presunption, in our view, extends to conplaints brought
agai nst judges under s.63(1) of the Judges Act. As we
noted earlier, 63(1) is confined in its scope to the nost
serious instances of alleged judicial m sconduct, those

calling for the renoval of a judge fromoffice.

Attorneys general derive their position fromstatute and
fromlong practice originating centuries ago in Engl and.
Their special duties and powers are set out
conprehensively in the factuns of the Attorney General of
Canada and the Attorney General of Ontario. Schedule *“A”
to these reasons contains pp.16-19, paras.40-48, fromthe
factum of the Attorney General of Canada. Schedule “B’
contains pp.7-15, paras.21-31, fromthe factum of the
Attorney Ceneral of Ontario. W agree in general with

t hose subm ssions, because they serve to explain why, in

our opinion, an attorney general is given the right to
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37.
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require a 63(1) inquiry whenever there are allegations of

serious judicial msconduct.

The apparent tension presented by this application is
between the public’s interest in an independent judiciary
and the public’s interest as represented by the attorney
general under s.63(1) of the Judges Act. 63(1) enables
the public’'s primary representative in the | egal system
an attorney general, to ensure that allegations of
serious judicial msconduct are exam ned, first by judges
and ultimately, if necessary, by Parlianment itself. W

do not think this can be unconstitutional.

At worst, s.63(1) authorizes a procedure which bypasses
the first “screenings” to which other allegations agai nst
judges are subjected. But once a request is received
under s.63(1), the inquiry which follows, over which
judges preside at every stage, affords a respondent judge
every substantial protection he or she could reasonably
expect. Inreality, after a 63(1) request is nade to the
CJC, there remai n nunerous “screenings”, beginning with

t he broad nandate of the Independent Counsel, through the
processes of the Inquiry Conmttee and then the

deli berations of the CICitself, all before the Mnister
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of Justice brings the matter to Parlianent, the only

forum having the power to renove judges.

A bal anci ng of conpeting interests arises in every
constitutional analysis. In our view, when Parlianent in
S.63(1) gave to the senior |aw officers in the country
the power to conpel the CIC to comence an inquiry in the
public interest, into allegations of serious judicial

m sconduct, Parlianment created a m nimal and reasonabl e

limtation on the i ndependence of the judiciary.

Is There a “Chilling” Effect?

39.

40.

41.

Justice Cosgrove and the intervenors supporting his
position submt that the power granted in s.63(1) wll
inhibit judges in the discharge of their duties, and wll
therefore curtail or appear to curtail judicial

I ndependence, particularly independence fromthe nost

frequent litigant in our courts, the attorneys general.

We do not agree.

63(1) has been in place for over 30 years. As we noted

earlier, it has been used only seven tines, and the

Attorney General of Ontario has never used it before.
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Qur own experience, including that of three judges and
two senior |awers on this Inquiry Commttee, provides no
basis for concluding that judges are even renotely
intimdated by the knowl edge an attorney general can
conpel their fellow judges on the CJCto inquire into

their conduct.

Justice Cosgrove filed the affidavit of a respected
former judge of the Ontario Superior Court to support his
argunment that 63(1) carries this intimdating aspect with
it. Wth the greatest of respect, we do not accept the

opi ni ons expressed in the affidavit.

Justice Cosgrove points to the adverse publicity rel ated
to this conduct review process as being an inevitable
part of this “chilling” effect. It should be recalled
that adverse publicity originated with the criticism of
Justice Cosgrove by the Court of Appeal for Ontario in
the Elliott appeal, and not with the request for an
inquiry into his conduct presented by the Attorney
General. Any person can publicize his or her conplaint
about a judge, although we note the Attorney General did

not do that in this case. In fact, public notice of the
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Attorney Ceneral’s request came fromthe press rel ease

i ssued by the CIC

Justice Cosgrove adds that he is on | eave, with pay, as a
result of the Attorney’ s request. Hi s Chief Justice
“indicated to [him] that [he] should not sit on any cases
until the inquiry was resolved” (Cosgrove affidavit,
para.19). It is reasonable to expect a Chief Justice

m ght make such a request in the face of an allegation of
this nature. It does not follow however that this

renders the conduct revi ew nechani sminvalid.

Justice Cosgrove nakes an alternative argunent that his
i mpugned conduct is protected under s.2(b) of the
Canadi an Charter of Rights and Freedons, which provides

t hat everyone has the fundanmental freedom of thought,

44.
Section 2(b) of the Charter
45.
bel i ef, opinion and expression.
46.

I n our opinion, s.2(b) cannot possibly have application
here. The Charter was never intended to protect one

branch of governnent agai nst another. Were would this
argunment lead? Wuld Parlianent, in assessing Justice

Cosgrove, under s.99 of the Constitution Act, 1867, be
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st opped from doing so on the ground that whatever he said
was protected under 2(b) of the Charter? This would turn
the constitution on its head. W believe that the
protections which attach to judicial expression are
entirely enconpassed by the constitutional guarantees of

judicial independence.

In the discharge of their judicial duties, judges were as
free before 1982 when the Charter was adopted, as they

have been since, to express thenselves fully, openly and
candidly, provided only that they do so in good faith and
do not abuse the powers of their office. The Charter has

altered nothing in that regard.

Each branch of governnment derives authority to exercise
its powers and functions fromdifferent parts of the
constitution. While the separation of powers is by no
nmeans precise, the judiciary’s role is to apply the
Charter to protect the rights and freedons hel d by

I ndi vi dual s and groups from governnent interference.
The Charter is a shield for the benefit of individuals
and groups and was never intended to protect the powers
or functions of either the legislative or judicial

br anches.
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In our opinion s.2(b) of the Charter is not engaged in

the circunstances of this case.

For these reasons, we find s.63(1) of the Judges Act to
be constitutional. It offends neither judicial
i ndependence nor s.2(b) of the Charter. Section 63(1)

contenpl at es the comrencenent of an inquiry, which has

In his notion challenging the constitutional validity of

s.63(1) counsel for Justice Cosgrove sought the follow ng

1. A declaration that s.63(1) of the Judges Act,
R S.C. 1985, c.J-1, as anmended, violates the
Constitution Act, 1867 and/or the Canadi an

Charter of Rights and Freedons, and is therefore
invalid and of no force or effect; and

2. An order declaring that this Inquiry Conmttee

has no jurisdiction to proceed with this Inquiry.

49.
Part 1V: Concl usion
50.
now begun.
51.
relief:
52.

For the reasons al ready expressed we decline to nake

ei t her decl arati on sought.
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53. The Inquiry Comrittee will await the proposal s of
I ndependent Counsel and Counsel for Justice Cosgrove as to the

next steps the Inquiry will take.

Dat ed at Vvancouver, B.C. "L.G Finch”
on Thursday the The Hon. Lance Finch, CIBC
16t h day of Decenber, 2004 Chair of the Inquiry

Conmittee, on his own
behal f and on behal f of

the other Inquiry Committee
Menmber s



